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EXTRADITION. 


The  Supreme  Court  of  tlie  United  States  lias 
remarked,  in  the  case  of  Rauscher,  that  “  it  is  only 
in  modern  times  that  the  nations  of  the  earth  have 
imposed  upon  themselves  the  obligation  of  deliv¬ 
ering  fugitives  from  justice  to  the  states  where 
their  crimes  were  committed,  for  trial  and  punish¬ 
ment,”  and  that  “  with  nearly  all  the  nations  of 
the  world,  with  whom  our  relations  are  such  that 
fugitives  from  justice  may  be  found  within  their 
dominions  or  within  ours,  we  have  treaties  which 
govern  the  rights  and  conduct  of  the  parties  in 
such  cases.” 

As  early  as  1794  the  United  States  and  Great 
Britain  stipulated  to  deliver  up  to  justice  all  per¬ 
sons  who,  being  charged  with  murder,  or  forgery, 
committed  within  the  jurisdiction  of  either  coun¬ 
try,  shall  seek  an  asylum  within  the  other.  The 
twenty-seventh  article  of  the  Jay-Grenville  Treaty 
was  confined  to  those  two  offences.  Sir  Travers 
Twiss  has  said  that  treaties  of  extradition  were 
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in  use  by  conterminous  European  states  nearly  six 
centuries  ago,  for  the  surrender  of  fugitives  from 
justice,  charged  with  such  crimes  against  the  peace 
of  society  as  murder,  piracy,  robbery,  and  forgery. 

And  yet  it  is  quite  true  that  extradition,  as 
now  practiced,  is  comparatively  a  modern  inven¬ 
tion.  There  are  plausible  explanations  of  the  his¬ 
torical  fact.  So  long  as  the  civilized  world  was 
comprehended  in  the  one  great  republic  of  Rome, 
and  divided  in  great  part  among  Roman  proprie¬ 
tors  over  whom  the  Emperor  was  supreme,  the 
delivering  up  by  one  province  to  another  of  fugi¬ 
tive  criminals  was  a  simple  matter.  And  so,  too, 
in  the  next  stage  of  international  advancement, 
when  Europe  was  divided  into  several  independ¬ 
ent  sovereignties,  and  all  the  powers  of  sover¬ 
eignty  were  in  the  hands  of  one  individual,  and 
there  was  a  family  of  such  sovereigns,  each  of 
whom  could,  without  restraint,  deliver  up  to  the 
other  any  one  within  his  dominion  whom  it  pleased 
him  to  surrender.  But  when  the  next  stage  in  the 
progress  came,  and  a  well-defined  separation  was 
made  between  executive  and  legislative  power — 
the  earliest  attempt  at  which  has  been  traced,  says 
Professor  Maine,  to  an  Italian  of  the  fourteenth 
century — the  extradition  of  individuals  became 
less  simple.  The  early  Roman  and  Teutonic  view 
of  even  violent  crimes  was  that  they  concerned 
only  the  person  injured,  to  whom  atonement  was 
due  in  the  form  of  damages,  and  so  it  was  not  till 
such  wrong-doing  came  to  be  looked  on  as  an  in- 
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jury  of,  and  a  wrong  to,  the  state,  that  extradition 
of  the  wrong-doer  was  sought  by  the  state. 

Probably  the  United  States  have  negotiated  a 
greater  number  of  extradition  conventions  than 
any  other  government,  but  we  have  only  thirty- 
three  now  in  force,  and  eleven  of  those  were  con¬ 
cluded  with  states  which  now  form  a  part  of  the 
Empire  of  Germany,  so  that  in  fact  we  have  such 
conventions  with  only  twenty-two  existing  sov- 
eign  states.  If  there  are  now  on  the  two  hemi¬ 
spheres  seventy  independent  states,  big  and  little, 
— the  little  as  small  as  Monaco — we  have  ex¬ 
tradition  conventions  with  less  than  one  third. 
That  shows  how  large  is  now  the  area  of  asylum 
for  criminals  who  escape  from  the  justice  of  the 
United  States.  With  a  great  number  of  the 
smaller  states  we  have  no  treaty  relations  of  any 
kind,  nor  even  diplomatic  relations.  Of  the 
independent  governments  on  this  hemisphere, 
including  Mexico,  Ilayti,  the  Dominican  Repub¬ 
lic,  the  five  states  composing  Central  Amer¬ 
ica,  and  the  states  of  South  America,  we  have 
extradition  conventions  with  only  six — that  with 
Venezuela,  and  that  with  Peru,  having  expired 
by  their  own  limitations.  Those  six  are  Dominica, 
Ecuador,  Hayti,  Mexico,  Nicaragua,  and  Sal¬ 
vador.  Excluding  the  five  states  of  Central 
America  (with  only  two  of  which,  Nicaragua 
and  Salvador,  we  have  extradition  arrangements), 
there  are  eight  independent  states  south  of  us 
where  criminals  escaping  from  us  are  safe.  That 
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asylum  covers  all  of  South  America,  excepting 
Ecuador. 

There  is  such  an  absence  on  this  Western 
Hemisphere  of  concerted  arrangements  for  extra¬ 
diting  criminals  that  the  Pan-American  Congress, 
now  in  session  at  Washington,  has  a  field  of  effort, 
in  that  department  of  international  jurisprudence, 
so  fresh  and  untrodden  that  there  is  opportunity 
for  devising  a  new  plan.  The  system  heretofore 
adopted  in  Europe  and  America  has  been  for 
states  to  negotiate  separate  conventions  with  one 
another,  and  then,  as  in  the  United  States  and  in 
England,  to  supplement  those  conventions  by 
municipal  legislation.  Very  recently,  however, 
Canada,  by  legislation  known  as  the  u  Weldon 
Act,”  has  made  a  new  departure  declaring  in  effect 
that,  in  the  absence  of  a  treaty,  and  even  without 
reciprocity,  she  will  surrender  on  demand  fugitive 
criminals  found  in  her  jurisdiction.  Should  a 
similar  plan  be  acceptable  to  the  governments 
represented  in  the  International  Congress  now  in 
session  at  Washington,  all  that  will  be  required 
will  be  concerted  legislation  by  each  government 
authorizing  its  Executive  to  deliver  up,  on  de¬ 
mand,  criminals  found  in  its  jurisdiction  who  have 
fled  from  the  demanding  government,  always  ex¬ 
cepting  political  offenders. 

The  following  (omitting  the  schedule)  is  the 
text  of  the  new  Canadian  law  not  yet  proclaimed : 
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52  VICTORIA. 

CHAP.  36. 

An  Act  to  extend  the  provisions  of  the  Extradition  Act. 

[. Assented  to  2d  May ,  1889.] 

'TXT' HERE  AS  it  is  expedient  to  make  further  provision  for  Preamble. 

VV  the  extradition  from  Canada  of  fugitive  offenders 
from  foreign  states :  Therefore  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of  Commons  of 
Canada,  enacts  as  follows : 

1.  In  case  no  extradition  arrangement,  within  the  mean-  Fugitive  of- 
ing  of  “  The  Extradition  Act”  exists  between  Her  Majesty  be  surren-  ^ 
and  a  foreign  state,  or  in  case  such  an  extradition  arrange-  there  is  m>gh 
ment,  extending  to  Canada,  exists  between  Her  Majesty  and  convention, 
a  foreign  state,  but  does  not  include  the  crimes  mentioned  in 

the  schedule  to  this  Act,  it  shall,  nevertheless,  be  lawful  for 
the  Minister  of  Justice  to  issue  his  warrant  for  the  surrender 
to  such  foreign  state  of  any  fugitive  offender  from  such  for¬ 
eign  state  charged  with  or  convicted  of  any  of  the  crimes 
mentioned  in  the  schedule  to  this  Act:  Provided  always,  that 
the  arrest,  committal,  detention,  surrender,  and  conveyance 
out  of  Canada  of  such  fugitive  offender  shall  be  governed  by  Provis5onso 
the  provisions  of  “  The  Extradition  Act  ,”  and  that  all  the  BJ3.c.^c. 
provisions  of  the  said  Act  shall  apply  to  all  steps  and  pro- ern’.  °g°V 
ceedings  in  relation  to  such  arrest,  committal,  detention,  sur¬ 
render,  and  conveyance  out  of  Canada  in  the  same  manner 
and  to  the  same  extent  as  they  would  apply  if  the  said  crimes 
were  included  and  specified  in  an  extradition  arrangement 
between  Her  Majesty  and  the  foreign  state,  extending  to 
Canada. 

2.  All  expenses  connected  with  the  arrest,  committal,  de-  As  to  costs, 
tention,  surrender,  and  conveyance  out  of  Canada  of  any  fugi¬ 
tive  offender  under  this  Act  shall  be  borne  by  the  foreign 

state  applying  for  the  surrender  of  such  fugitive  offender. 

3.  The  list  of  crimes  in  the  schedule  to  this  Act  shall  beLawof  Can. 
construed  according  to  the  law  existing  in  Canada  at  the  date^j*  &°v‘ 
of  the  commission  of  the  alleged  crime,  whether  by  common  crimes, 
law  or  by  statute  made  before  or  after  the  coming  into  force 
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of  tliis  Act,  and  as  including  only  such  crimes,  of  the  descrip¬ 
tion  comprised  in  the  list,  as  are,  under  that  law,  indictable 
offences: 

2.  The  provisions  of  this  Act  shall  apply  to  any  crime 
mentioned  in  the  said  schedule,  committed  after  the  coming 
into  force  of  this  Act,  as  regards  any  foreign  state  as  herein¬ 
after  provided. 

4.  The  foregoing  provisions  of  this  Act  shall  not  come 
into  force  with  respect  to  fugitive  offenders  from  any  foreign 
state  until  this  Act  shall  have  been  declared  by  Proclamation 
of  the  Governor  General  to  be  in  force  and  effect  as  regards 
such  foreign  state,  from  and  after  a  day  to  be  named  in  such 
Proclamation;  and  the  provisions  of  this  Act  shall  cease  to 
have  any  force  or  effect  with  respect  to  fugitive  offenders 
from  any  foreign  state,  if  by  Proclamation  the  Governor  Gen¬ 
eral  declares  this  Act  to  he  no  longer  in  operation  as  regards 
such  foreign  state : 

2.  The  day  from  and  after  which,  in  such  case,  the  pro¬ 
visions  of  this  Act  shall  cease  to  have  force  and  effect  shall 
be  a  day  to  be  named  in  such  Proclamation. 


When  war-  5*  This  Act  shall  not  authorize  the  issue  of  a  warrant  for 
rant^may  not;  the  extradition  of  any  person  under  the  provisions  of  this 
statute,  to  any  state  or  country  in  which  by  the  law  in  force 
in  such  state  or  country,  such  person  may  he  tried  after  such 
extradition  for  any  other  offence  than  that  for  which  he  has 
been  extradited,  unless  an  assurance  shall  first  have  been 
given  by  the  executive  authority  of  such  state  or  country, 
that  the  person  whose  extradition  has  been  claimed  shall  not 
he  tried  for  any  other  offence  than  that  on  account  of  which 
such  extradition  has  been  claimed. 


The  legislation  of  the  United  States  in  aid  of 
the  extradition  of  criminals  to  foreign  governments 
is  much  less  comprehensive  than  that  enactment. 
It  was  codified  in  1874,  and  is  expressed  in  Title 
LX VI  of  the  Revised  Statutes.  It  is  made  up  of 
two  laws — one  in  1848,  when  we  had  but  two  ex¬ 
tradition  conventions,  and  one  in  1869,  when  we 
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Lad  only  twenty -three,  including  ten  with  states 
now  in  the  Empire  of  Germany.  Our  legislation 
is  expressly  limited  by  the  existence  of  an  appli¬ 
cable  treaty.  When  the  treaty  has  expired,  the 
law  falls.  The  law  of  1848  declares  which  magis¬ 
trates  may  issue  warrants  of  arrest  (if  there  be  a 
treaty),  authorizes  the  use  of  depositions,  em¬ 
powers  the  Secretary  of  State  to  issue  a  warrant 
for  the  surrender  of  the  criminal  to  be  tried  for 
the  treaty  crime  of  which  such  person  shall  have 
been  accused,  and  discharges  the  accused  from 
arrest  if  not  conveyed  out  of  the  country  within 
two  months.  It  requires  a  surrender  of  the  crimi¬ 
nal  “  according  to  the  stipulation  of  said  treaty.” 
The  law  of  1869  supplements  the  former  law  by 
strengthening  the  hands  of  the  President  to  keep 
and  surrender  the  accused,  and  to  protect  the  lat¬ 
ter  from  violence.  That  safe-keeping  and  protec¬ 
tion  are  limited  as  to  time  u  until  the  final  con¬ 
clusion  of  his  trial  for  the  crimes  or  offences  speci¬ 
fied  in  the  warrant  of  extradition,  and  until  his 
final  discharge  from  custody  or  imprisonment  for 
or  on  account  of  such  crimes  or  offences,  and  for 
a  reasonable  time  thereafter.” 

Although  Spanish-speaking  America  has,  by 
the  learning  of  its  jurists  and  authors  of  treatises 
on  International  Law,  notably  of  Bello  and  Calvo, 
contributed  much  to  the  literature  of  extradition, 
yet  it  will  probably  be  conceded  that  the  United 
States  have  had  the  largest  experience  in  extradi¬ 
tion.  The  fourth  of  the  “  Articles  of  Confedera- 
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tion,”  adopted  in  1778 — which,  in  fact,  created  a 
treaty  between  thirteen  States,  or  Colonies,  claim¬ 
ing  to  be  independent — contains  an  extradition 
arrangement  between  the  thirteen  contracting  par¬ 
ties.  The  same  article  was,  nine  years  afterward, 
substantially  repeated  in  the  Constitution  of  1787. 
It  includes  every  crime  and  every  criminal,  whether 
the  person  be  an  alien,  or  a  citizen  of  any  of  our 
States.  If,  having  in  any  State  committed  a  crimi¬ 
nal  offence  against  that  State,  the  criminal,  escap¬ 
ing  therefrom,  is  found  in  any  other  State,  the  Ex¬ 
ecutive  of  that  State  must,  when  the  offender  has 
been  identified,  charged  with  crime,  and  demanded 
by  the  offended  State,  be  delivered  up.  There  are 
no  exceptions,  or  qualifications.  Can  not  that  ple¬ 
nary  and  comprehensive  rule  of  one  hundred  and 
twenty-one  years  ago  be  now  applied  by  the  Pan- 
American  Congress  throughout  its  jurisdiction? 
Why  not,  excepting  in  the  cases  of  political  and 
military  offenders  ? 

On  first  thoughts,  a  lawyer — trained  in  the 
English  common  law  and  thinking  of  persons  ac¬ 
cused  of  crime  by  a  government  as  possessing  a 
large  share  of  right,  if  not  all  rights,  against  the 
government  they  have  offended — will  perhaps  say 
that  the  United  States  should  not  send  the  accused 
to  be  tried  for  life,  or  liberty,  where  grand  juries, 
petit  juries,  the  right  to  be  represented  by  counsel 
and  confronted  by  accusers,  juries  for  facts  and 
judges  for  law,  writs  of  error,  courts  of  criminal 
appeal,  and  safety  against  enforced  confessions  are 
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not  the  rule,  as  in  our  own  country.  But  why 
not,  if  the  accused  is  not  our  fellow-citizen  ?  And 
why  not  even  in  the  case  of  a  fellow-citizen,  if  we 
can  not,  or  will  not,  try  him  for  a  crime  committed 
outside  of  our  jurisdiction,  as  we  can  not  if  the  rule 
is  to  he  maintained  that  crime  is  local,  and  must 
he  tried  hy  the  court  which  has  jurisdiction  of  the 
place  in  which  the  offence  was  committed  ?  Our 
political  institutions  and  the  rules  governing  crim¬ 
inal  offences  and  trials  may  differ  greatly  from 
those  of  the  States  south  of  us.  Those  States 
may,  some  of  them,  make  a  class  of  acts  criminal 
which  we  do  not  thus  denounce ;  hut  yet,  if  one 
of  our  citizens  voluntarily  exposes  himself  to  those 
laws  and  is  solemnly  charged  by  government  with 
violating  them,  why  should  we  not  deliver  him  up 
(always  excepting  political  and  military  offenders) 
for  trial  and  punishment,  relying  on  the  right  and 
power  of  .  the  United  States  to  complain  and 
demand  reparation  if  there  shall  be  a  denial,  or 
an  undue  discrimination,  of  justice  \  By  our  plan 
for  extradition  among  the  members  of  the  Union, 
the  State  on  which  the  demand  is  made  can  not 
look  behind  a  charge  and  demand  duly  authenti¬ 
cated.  That  may  be  a  plan  which  Central  America 
and  South  America  maybe  disinclined  to  concede 
to  us  or  we  to  them ;  but  why  not,  if  the  duty  of 
extradition  is  conceded — always  taking  guarantees 
that  a  political  offender  shall  not  be  given  up  ? 

The  Supreme  Court  of  the  United  States  in 
the  case  of  Rausch  er,  already  referred  to,  declared 
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that  “  prior  to  these  treaties,  and  apart  from  them, 
it  may  be  stated  as  the  general  result  of  the  writers 
upon  international  law  that  there  was  no  well-de¬ 
fined  obligation  on  one  country  to  deliver  up  such 
fugitives  to  another,  and,  although  such  delivery 
was  often  made,  it  was  upon  the  principle  of 
comity,  and  within  the  discretion  of  the  govern¬ 
ment  whose  action  was  invoked ;  and  it  has  never 
been  recognized  as  among  those  obligations  of  one 
government  toward  another  which  rest  upon  es¬ 
tablished  principles  of  international  law.”  But 
our  Federal  Constitution  recognizes  and  adopts 
international  law,  for  it  declares  that  Congress 
“  shall  have  power  to  define  and  punish  ...  of  - 
fences  against  the  law  of  nations .”  International 
law  is  thus  made  a  part  of  our  domestic  law.  Up 
to  the  date  of  this  declaration  by  the  Supreme 
Court  of  “  the  general  result  of  the  writers  upon 
international  law  ”  it  had  been  considered  in  this 
country  an  open  question  whether  or  not  interna¬ 
tional  law  imposed  upon  each  member  of  the  fam¬ 
ily  of  Western  nations  the  duty  of  delivering  up 
escaped  criminals  found  within  its  jurisdiction. 
So  late  as  1864  Secretary  Seward  declared,  in  a 
communication  to  Congress,  that  international  law 
did  impose  that  obligation. 

Nearly  three  centuries  ago  Grotius,  opening 
the  high  debate  on  that  question  continued  ever 
since,  maintained  that  there  existed  an  obligatio 
disjunctiva ,  which  the  state  may  satisfy  either 
by  itself  punishing  a  criminal,  or  by  giving  him 
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up  to  be  punished.  A  brilliant  group  of  publi¬ 
cists,  including  Vattel  and  our  own  Kent,  stand 
with  him.  On  the  other  side,  however,  is  a 
larger  array,  beginning  with  Puffendorf  (who  on 
this  question  did  not  concur  with  his  great  mas¬ 
ter),  and  including  our  own  Story  and  Wheaton. 
Kent  says :  “  It  is  the  duty  of  Government  to 
surrender  up  fugitives  on  demand,  ...  for  the 
guilty  party  can  not  be  tried  and  punished  by 
any  other  jurisdiction  than  the  one  whose  laws 
have  been  violated.”  Wheaton  says  the  duty  is 
u  an  imperfect  obligation.”  Phillimore  says  it 
rests  on  comity,  but  adds  that  the  English  courts 
have  affirmed  that,  apart  from  treaties,  “  comity 
was  sufficiently  stringent  to  compel  surrender.” 
The  difference  between  comity  which  compels  sur¬ 
render,  and  a  duty  to  surrender,  is  not  easily  ex¬ 
pressed.  Jefferson,  as  Secretary  of  State  in  1792, 
declared  that  an  extradition  treaty,  enumerating 
offences,  precluded  surrender,  on  the  ground  of 
comity,  of  a  fugitive  charged  with  a  non-enumer- 
ated  offence ;  but,  on  the  other  hand,  Timothy 
Pickering,  as  Secretary  of  State,  agreed  with  the 
British  Minister  at  Washington  in  1796  that,  not¬ 
withstanding  the  treaty  of  1794,  the  two  govern¬ 
ments  “  are  left  at  liberty  to  deliver  other  offend¬ 
ers  as  propriety  and  mutual  advantage  shall  di¬ 
rect.”  For  nearly  half  a  century  afterward  there 
does  not  appear  to  have  been  an  adequate  call  on 
our  Government  to  express  its  views  on  the  main 
questions  of  international  obligation  apart  from 
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that  imposed  by  a  convention.  Forsyth,  as  Secre¬ 
tary  of  State  in  1839,  said  the  President  could  not 
ask  a  surrender  unless  there  be  an  aiding  treaty, 
or  a  statute.  Daniel  Webster,  in  1842,  told  the 
Spanish  Minister  that  extradition,  if  there  be  no 
treaty,  “  is  always  a  matter  of  comity,  or  courtesy.” 
Buchanan  said  that  the  “ practice  of  nations  toler¬ 
ates  no  right  of  extradition.”  Seward,  in  1864, 
affirmed  that  international  law  imposed  the  duty 
of  extradition,  that  our  Constitution  pledged  us 
to  discharge  that  duty,  and  that  even  in  the  ab¬ 
sence  of  treaty  and  statute  the  President  could 
execute  it.  Bancroft-Davis,  as  Assistant  Secretary 
of  State,  wrote  to  the  Belgian  Minister  in  1873 
that,  in  the  opinion  of  President  Arthur,  his  power 
to  extradite  came  only  from  the  statutes ,  and  they 
confer  the  power  only  when  a  treaty  is  in  exist¬ 
ence.  Evarts,  in  1878,  said  “the  prevalent  opin¬ 
ion  is  that  the  right  of  a  government  to  extradite 
is  inherent  in  sovereignty,  and  not  born  of  a 
treaty,  but  the  right  to  claim  extradition  flows 
exclusively  from  a  treaty.”  Frelinghuysen,  while 
not  denying  in  1884  the  true  international  doc¬ 
trine  to  be  that  set  forth  by  Seward,  declares  to 
Mexico  that  our  practice,  independently  of  trea¬ 
ties,  has  been  based  on  the  rule  that  the  President 
has  not  “  the  power  of  extraditing  an  American 
citizen .”  Bayard,  in  1886,  said  the  rule  is  not  to 
surrender  in  the  absence  of  a  treaty.  Nevertheless 
our  Government  has,  on  several  occasions,  inti¬ 
mated  to  other  governments  with  which  we  had 
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no  extradition  conventions  that  we  should  be 
gratified  if  a  sought  criminal  were  surrendered  to 
us  (as  Tweed  was  by  Spain),  and  we  were  not  ex¬ 
pected  to  reciprocate. 

International  law  was,  in  its  inception,  half  a 
police  measure  (in  which  extradition  played  a 
prominent  part)  and  half  a  commercial  measure. 
It  has  been  established,  not  by  State  legislation, 
but  by  general  acceptance  by  publicists  and  then 
informally  by  States.  The  American  hemisphere 
has  done  as  much  to  give  sanction  and  authority 
to  international  law,  and  to  make  it  a  code  of 
positive  law,  as  all  the  world  besides.  The  three 
volumes  of  Dr.  Wharton’s  “  International  Law  Di¬ 
gest  ”  tend  to  show  that.  He  says  that  “  the  law  of 
nations  is  a  part  of  the  municipal  law  of  separate 
states.”  Every  state  belonging  to  the  family  of 
nations  is  bound  by  it,  alike  in  peace  and  in  war. 
It  has  parity  with,  if  not  precedence  over,  both 
our  Federal  law  and  our  State  laws.  It  came 
the  other  day  very  near  being  otherwise  in  Eng¬ 
land,  for*  in  the  Franconia  case,  only  a  majority  of 
one  of  the  judges  of  the  Criminal  Appeal  Court 
prevented  a  declaration  that  a  special  law  of  Par¬ 
liament  is  needed  to  establish  international  law  as 
the  rule  in  Great  Britain  in  an  appropriate  case. 
The  minority  of  the  English  Court  insisted  that 
international  rules  can  only  be  imported  into  the 
English  system  by  one  of  the  processes  by  which 
that  system  is  changed.  But  that  is  not  our 
American  theory.  The  sources  of  international 
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law  may  not  be  clearly  identified  any  more  than  the 
sources  of  the  various  systems  of  religion  of  the 
world ;  that  law  may  have  no  legislature  to  de¬ 
velop  and  define  it,  and  no  executive  to  enforce  it, 
besides  war,  or  fear  of  war,  but  it  is  nevertheless 
a  law ,  “  Her  voice  is  the  harmony  of  the  world.” 
In  the  preface  of  his  “  Digest  of  the  International 
Law  of  the  United  States  ”  Dr.  Wharton  said : 

“The  action  of  the  Department”  (of  State), 
“  no  matter  what  may  have  been  the  party  charac¬ 
ter  of  the  Administration,  has  been  one  of  consist¬ 
ent  logical  progress.  There  is  submission  to,  and 
yet  not  repetition  of,  the  old  law  laid  down  by 
the  first  Administration,  as  a  law  which,  while 
distinctly  American,  has  established  a  jurispru¬ 
dence  for  the  civilized  world.  This  law  is  one  in 
its  basis,  yet,  as  is  the  case  with  all  true  law  whose 
continued  existence  depends  on  its  responsiveness 
to  popular  conscience  and  need,  adapts  itself,  in 
its  own  instinctive  evolution,  to  the  contingencies 
of  each  social  and  political  juncture  that  occurs.” 

Had  Dr.  Wharton  done  nothing  else  during 
his  industrious  life  for  the  science  of  jurisprudence, 
the  “  International  Law  Digest  ”  would,  quite 
apart  from  his  labors  in  the  field  of  criminal  law 
and  of  the  conflict  of  laws,  be  his  enduring  monu¬ 
ment. 

While  the  great  debate  has  been  in  progress 
over  the  duty  of  a  state  to  surrender  fugitives 
from  justice  to  a  demanding  state  with  which  the 
former  is  on  terms  of  amity,  this  much  at  least  has 
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been  established  in  and  for  the  United  States, 
which  is  that  their  judicial  tribunals  can  not,  by 
virtue  of  their  general  functions,  make  an  extradi¬ 
tion  of  criminals.  It  is  political  and  not  judicial 
business,  but  yet  in  our  own  system  it  is  not,  even 
at  the  end  of  a  hundred  years,  clear  whether  the 
Federal  Executive  has,  without  legislative  au¬ 
thority,  lawful  power  to  deliver  up  an  accused 
person  to  a  foreign  government.  It  is  an  open 
question  whether  the  Executive  can,  unaided  by 
statute,  extradite,  even  when  by  treaty  the  Fed¬ 
eral  Government  has  stipulated  to  do  it.  Why 
has  there  been,  and  is  there  yet,  so  much  shyness 
and  reserve  in  the  extradition  to  foreign  govern¬ 
ments  of  criminals  of  whose  guilt  there  is  no 
reasonable  doubt  ? 

Early  in  1798  Congress  authorized  the  Presi¬ 
dent  to  arrest  and  send  out  of  the  country  any 
alien  whom  he  might  deem  dangerous  to  the  na¬ 
tional  peace  and  safety.  That  law  inspired  Madi¬ 
son  to  pen  the  Virginia  Resolutions  of  that  year, 
and  Jefferson  to  w^rite,  or  inspire,  the  Kentucky 
Resolutions  of  the  same  year.  The  Virginia  school 
of  statesmen  denounced  the  law  as  unconstitution¬ 
al,  because,  among  other  reasons,  it  did  not  provide 
for  a  jury  trial,  and  because  it  deprived  each  State 
of  the  right  to  permit  the  coming  and  remaining 
of  any  person  the  State  wished.  No  branch  of 
the  Federal  Government,  however,  declared  the 
“  Alien  Law  ”  unconstitutional.  Four  years  before 
that  date,  the  Jay  Treaty,  negotiated  with  Great 


16 


Britain,  under  Jefferson  as  Secretary  of  State,  and 
ratified  by  the  men  who  had  much  to  do  with 
framing  the  Federal  Constitution,  arranged  in 
the  twenty-seventh  article,  as  has  already  been 
remarked,  for  the  mutual  extradition  of  murderers 
and  forgers,  whether  citizens  or  aliens.  Congress 
did  nothing  in  aid  of  the  extradition  article  of  that 
treaty,  but  “  the  United  States  ”  did,  nevertheless, 
therein  undertake,  as  a  government,  to  deliver  up 
a  fugitive  on  the  demand  of  England,  provided 
the  law  of  the  place  where  found  “  would  justify 
his  apprehension  and  commitment  if  trial  for  the 
offence  had  been  there  committed.”  That  article 
expired  by  its  own  limitation  in  1807,  and  thence, 
up  to  1842,  there  existed  no  extradition  treaty  be¬ 
tween  the  two  countries. 

The  discussion  in  1789  growing  out  of  the  case 
of  Jonathan  Bobbins,  alias  Nash,  was  probably  a 
cause  why  another  extradition  convention  was  not 
earlier  negotiated  between  the  governments  at 
London  and  Washington.  He  was  found  in 
South  Carolina,  and  his  surrender  demanded  by 
England  for  a  murder  on  the  high  seas  (not 
within  her  land  jurisdiction)  in  a  British  man- 
of-war.  President  John  Adams  wrote  to  the 
Federal  district  judge  (Bee)  to  deliver  uj3  the  ac¬ 
cused  on  proof  of  identity,  and  on  the  production 
of  the  other  evidence  required  by  the  treaty.  It 
was  done.  Bobbins  was  carried  to  Halifax  and 
hanged.  He  confessed,  just  before  dying,  that  he 
was  a  British  subject,  an  Irishman  named  Nash, 
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and  not  an  American  citizen  named  Robbins.  A 
resolution  denouncing  President  Adams  for  bis 
letter  to  Judge  Bee  was  introduced  into  Congress 
by  Edward  Livingston.  Gallatin,  Macon,  and 
Nicholas — all  Democratic  Republicans  —  support¬ 
ed  the  resolution  against  Otis,  Bayard,  Harper, 
Dana,  Lee,  Rutledge,  and,  greatest  of  all,  John 
Marshall,  then  in  the  House.  Marshall  made  one 
of  the  best,  if  not  the  very  best,  intellectual  efforts 
of  his  life  in  defence  of  the  President.  When  Gal¬ 
latin  was  ashed  to  reply,  he  said  he  could  not  an¬ 
swer  an  unanswerable  argument.  Marshall’s  effort 
was  “  reponse  sans  replique .”  It  was  made  on 
March  6,  1800;  on  May  13,  1800,  he  was  made 
Secretary  of  State,  and  on  March  4,  1801,  became 
Chief  Justice. 

Not  till  1842,  the  date  of  the  Webster- Ashbur¬ 
ton  Treaty,  was  another  convention  made  by  us 
with  Great  Britain  for  the  extradition  of  crimi¬ 
nals.  The  archives  of  the  Department  of  State 
must  show,  and  it  would  be  useful  if  it  could  be 
definitely  known,  whether,  in  the  intervening  pe¬ 
riod  between  1807  and  1842,  any  fugitives  were 
surrendered  by  us  to  England. 

It  would  have  been  useful  also  had  the  De¬ 
partment  of  State,  in  preparation  for  the  de¬ 
liberations  by  the  Pan-American  Congress,  used 
the  facilities  in  its  possession,  and  a  portion  of 
the  money  appropriated  by  Congress  for  that 
Conference,  to  obtain  by  the  aid  of  our  foreign 

Ministers,  translate  into  English,  and  publish 
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copies  of  all  extradition  conventions  which  have 
ever  been  made  from  the  beginning,  which  copies 
are  probably  in  the  archives  of  the  foreign  gov¬ 
ernments  concluding  those  treaties.  Up  to  the 
seventeenth  century  England  did  not  make  pub¬ 
lic  any  treaties,  and  upon  the  ground  that  such 
matters  were  thought  “  not  fit  to  be  made 
vulgar.”  It  would  also  have  been  most  useful 
if  the  State  Department  had  collected  and  pub¬ 
lished  all  extradition  treaties  made  among  one  an¬ 
other,  and  with  European  governments,  by  the 
Spanish-speaking  states  on  this  hemisphere. 

Until  the  decision  by  our  Supreme  Court  in 
the  case  of  Rauscher  it  was  doubtful  whether  or 
not  a  State  of  our  Federal  system  could  surrender 
to  a  foreign  government  a  criminal  found  within 
its  jurisdiction.  Governor  Dix  attempted  in  1874 
to  deliver  a  criminal  to  Belgium  under  a  New 
York  statute  of  1822,  which,  on  its  face,  author¬ 
ized  him  so  to  do;  but,  on  Habeas  Corpus,  the 
New  York  Court  of  Appeals  declared  the  New 
York  legislation  of  1822  to  be  in  violation  of  the 
Federal  Constitution.  In  Rausch er’s  case  it  was 
said  that  the  question  whether  a  State  can,  through 
its  judiciary,  or  executive,  surrender  an  accused 
person  to  a  foreign  nation  “has  been  under  con¬ 
sideration  by  the  courts  of  this  country  without 
any  very  conclusive  result,”  and  that  “it  can  hard¬ 
ly  be  admitted,  even  in  the  absence  of  treaties,  or 
acts  of  Congress,  on  the  subject,  that  the  extradition 
of  a  fugitive  from  justice  can  become  the  subject  of 
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negotiation  between  a  State  of  tliis  Union  and  a 
foreign  government.” 

Out  of  tire  discussion,  legislative  and  judicial, 
over  the  question  whether  or  not  the  President 
has  constitutional  authority,  in  the  absence  of  a 
treaty,  or  statute,  by  using  the  army,  if  need  be, 
or  by  any  other  method,  to  surrender  to  a  foreign 
government  a  criminal,  whether  alien  or  citizen, 
one  fact  clearly  appears,  which  is,  that  President 
Lincoln  did,  on  Seward’s  strong  contention,  de¬ 
liver  up  Arguelles  to  Spain  without  a  treaty  re¬ 
quiring  it,  or  a  statute  authorizing  it. 

In  suits  not  criminal  we  permit  an  alien  and 
an  undomiciled  person  to  pursue  another  undomi¬ 
ciled  person  into  our  forum,  and  use  our  courts  as 
if  one  of  us.  Two  citizens  of  Mexico  can  main¬ 
tain  a  suit  on  the  civil  side  of  our  courts.  We 
will  also  permit  a  Mexican  to  sue  in  our  courts 
another  Mexican,  upon  a  Mexican  judgment,  when 
due  service  can  be  had,  if  the  judgment  be  in  a 
civil  suit  and  of  a  proper  quality ;  but  we  will 
not  enforce  a  Mexican  sentence  for  a  crime  com¬ 
mitted  in  Mexico  if  the  criminal  be  found  in  our 
jurisdiction.  We  do  not  throw  open  the  criminal 
side  of  our  courts  to  foreign  governments,  as  we 
do  the  civil  side.  The  former  is  made  impracticable 
by  the  diversity  of  punishments  in  different  coun¬ 
tries  arising  from  the  necessity  of  adapting  those 
punishments  to  the  special  conditions  of  each  peo¬ 
ple,  or  to  the  opinions  with  reference  to  those  con¬ 
ditions  which  locally  prevail.  If  a  state  were  to 
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enforce  the  sentence  of  another  state  against  a 
criminal  found  in  the  jurisdiction  of  the  former,  it 
might  be  necessary  for  that  state  to  bang  an  alien, 
or  even  one  of  its  own  citizens,  after  it  had  abol¬ 
ished  capital  punishment,  or  to  punish  by  flogging, 
or  burning,  or  standing  in  pillory.  Hence  has 
come  the  contention  that,  if  one  state  can  not,  or 
will  not,  execute  the  criminal  sentence  of  another 
state,  or  even  try  the  accused  for  an  offence  com¬ 
mitted  in  another  state,  such  asylum  state  should 
be  bound  to  deliver  up  fugitives  from  justice  on 
the  demand  of  the  state  in  which  the  crime  was 
committed. 

Considerations  like  the  foregoing  may  aid  in 
deciding  aright  three  questions  which  ought  to  be 
decided  if  the  United  States  are  to  take  a  new  de¬ 
parture  in  the  practice  of  extradition : 

1.  Does  the  Federal  Constitution  permit  the 
President  to  deliver  a  citizen,  or  an  alien,  to  a  for¬ 
eign  government  wdthout  a  treaty,  or  a  statute,  re¬ 
quiring,  or  aiding  ? 

2.  Without  a  treaty  requiring  it,  can  the  law¬ 
making  power  constitutionally  enact  a  statute  au¬ 
thorizing  the  President  to  send  a  citizen,  or  alien, 
out  of  the  country  on  an  extradition  warrant? 
Must  the  statute  come  of  a  treaty  ? 

3.  If  there  is  a  treaty  stipulating  that  our 
Government  will  extradite,  can  the  President  de¬ 
liver  up  without  an  enabling  statute  ? 

Another  explanation  of  the  passing  remark  by 
the  Supreme  Court  in  Kauscher’s  case — that  “  it  is 
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only  in  modern  times  that  the  nations  of  the  earth 
have  imposed  upon  themselves  the  obligation  of 
delivering  up  these  fugitives  from  justice  to  the 
states  where  their  crimes  were  committed  for  trial 
and  punishment  ” — may  be  found  in  the  fact  that 
from  1794  to  1842  the  United  States  did  not  con¬ 
clude  any  extradition  conventions.  From  1842 
to  1849,  when  a  convention  was  concluded  with 
Hawaii,  only  one  extradition  convention  was  ex¬ 
changed  by  us,  and  that  one  was  with  France  in 
1843.  In  1844  Mr.  Calhoun,  as  Secretary  of  State, 
authorized  our  minister  at  Berlin,  Mr.  Wheaton,  to 
negotiate  an  extradition  convention  with  Prussia, 
but,  when  it  was  received  at  Washington,  Mr.  Bu¬ 
chanan  had  become  Secretary  of  State  under  Presi¬ 
dent  Polk,  who,  in  submitting  the  treaty  to  the 
Senate,  called  attention  to  the  fact  that  Prussia 
would  not  consent  to  surrender  its  own  subjects, 
but  would  try  and  punish  them  if  they  committed 
offences  in  the  United  States.  The  convention 
was  rejected  by  the  Senate.  An  extradition  ar¬ 
rangement  was  made  with  Switzerland  in  1850. 
The  Webster-Gerolt  convention  with  Prussia,  con¬ 
cluded  in  June,  1852,  contained  stipulations  simi¬ 
lar  to  the  former  one  which  had  been  rejected  by 
the  Senate,  but  it  left  the  United  States  free  from 
any  obligation  to  surrender  their  own  citizens  to 
Prussia.  Thereafter  many  other  extradition  con¬ 
ventions  were  negotiated  by  the  United  States, 
the  last  of  which  is  that  with  Japan  in  1886,  so 
that  now,  besides  those  with  the  German  states, 


22 


we  have  twenty-two  such  arrangements.  England 
had,  in  1886,  the  same  number,  all  of  which,  ex¬ 
cepting  that  with  ourselves  in  1842,  seem  to  have 
been  concluded  since  1870,  after  Parliament  had 
enacted  the  “  extradition  act  ”  authorizing  the 
Executive  to  execute  all  extradition  treaties  of  a 
specified  character  thereafter  concluded.  Before 
that  enactment  it  had  been  necessary  for  Parlia¬ 
ment  to  make  a  special  statute  for  each  treaty  of 
extradition. 

If  it  shall  be  deemed  best  to  continue  the  sys¬ 
tem  of  separate  treaties,  and  not  begin  a  new 
practice  like  that  foreshadowed  in  the  Canadian 
“Weldon  Act,”  there  are  several  suggestions  of 
stipulations  in  new  treaties  which  will  be  useful 
in  giving  greater  certainty  by  removing  points  of 
dispute. 

Until  the  extradition  treaty  with  Spain  of 
1877,  negotiated  on  our  part  by  Mr.  Cushing,  no 
precedent  mandate  by  the  President  had  by  any 
treaty  been  required  in  order  to  put  our  judicial 
power  in  motion.  A  similar  requirement  was  in¬ 
serted  in  the  amended  treaty  with  Italy  of  1884. 
Although  previous  treaties  did  not  mention  a 
mandate,  there  was  disagreement  among  judicial 
officers  whether  it  was  needed  to  confer  on  them 
the  right  to  arrest  and  examine.  A  preponderat¬ 
ing  tendency  of  opinion  was  that  the  mandate  was 
unnecessary.  Mr.  Bayard  wrote  to  the  British 
Minister  in  1886  that,  under  the  treaty  of  1842, 
the  President’s  mandate  is  not  indispensable. 
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Eight  years  ago  there  was  begun  in  New  York 
against  the  Consul-General  of  Spain  a  suit  em¬ 
bracing  in  the  same  complaint  counts  for  false  im¬ 
prisonment  and  for  malicious  prosecution,  by  an 
affidavit  and  petition  on  which,  without  a  Presi¬ 
dent’s  mandate,  the  Federal  Commissioner  issued 
a  warrant  of  arrest  which  was  executed.  Infor¬ 
mation  in  regard  to  the  presence  of  the  accused  in 
New  York,  and  a  demand  for  his  extradition,  was 
telegraphed  to  the  Consul-General  of  Spain  by 
the  Captain-General  of  Cuba,  but  when  the  facts 
came  by  post  it  was  discovered  that  the  offence 
had  been  committed  before  the  treaty  had  been 
signed.  The  accused  was  discharged.  One  of 
the  interesting  phases  of  the  suit  is  reported  in 
Castro  vs.  TJriate  (12  Fed.  Rep.,  p.  250).  On  the 
final  trial  in  1883  a  verdict  was  entered  for  the 
Consul-General.  No  President’s  mandate  had  been 
obtained,  and  the  situation  might  have  been  in¬ 
convenient  for  the  Consul-General  of  Spain  had 
not  Secretary  Frelinghuysen  written  a  note  to  the 
Spanish  Minister,  an  extract  from  which  is  to  be 
found  in  the  “  International  Law  Digest  ”  (vol.  ii, 
p.  814),  declaring  the  treaty  to  be  in  that  partic¬ 
ular  only  “  directory  ”  ;  that  the  mandate  “  is  not 
considered  indispensable,”  and  that  the  time  re¬ 
quired  to  get  it  might  enable  a  fugitive  to  escape, 
as  would  have  been  true  in  Castro’s  case.  The 
Court  concurred  in  the  view  taken  by  the  State 
Department,  and  the  accused  took  no  exception 
and  writ  of  error.  As  a  consul  has  not  diplomatic 
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protection,  and  is  exposed  to  suits  for  malicious 
prosecution  and  for  false  imprisonment,  after  pro¬ 
moting  an  arrest  on  inadequate  facts,  the  question 
of  the  necessity  of  the  President’s  mandate  should 
be  cleared  by  treaty,  or  statute. 

There  is  another  doubt.  Has  the  President 
the  right  to  extradite  one  of  our  own  citizens  when 
the  treaty  declares  that  he  is  not  “  bound  ”  to  do 
it  ?  Here  again  is  touched  the  main  question.  At 
least  eighteen  out  of  our  thirty-three  treaties  con¬ 
tain  the  declaration  that  he  is  not  “  bound.”  It 
is  in  our  treaty  with  Mexico,  and  Secretary  Freling- 
huysen  said,  in  a  report  made  to  the  Senate  by 
President  Arthur  on  Trimble’s  case,  that  there¬ 
after,  a  case  of  guilt  appearing,  he  should  not  in¬ 
terfere  with  the  order  surrendering  one  of  our 
citizens,  but  leave  him  to  apply  to  the  courts. 
That  doubt  should  be  removed  in  future  treaties. 

The  rule  of  law  is  that  the  demanding  coun¬ 
try  must  be  the  country  of  the  crime.  Our  ex¬ 
tradition  treaties  generally  say  that  the  offence 
must  be  in  the  “jurisdiction”  of  the  demanding 
government.  Marshall  argued  in  the  Bobbins 
case  that  a  British  frigate  on  the  ocean  is  in  Brit¬ 
ish  “jurisdiction,”  but  what  if  the  stabbing  is  in 
a  British  merchant  vessel  at  sea,  if  the  victim  die 
in  one  of  our  ports,  and  the  assailant  is  found 
therein  ? 

There  is  another  question  of  larger  proportions 
which  will  deserve  consideration  by  the  Pan- 
American  Congress  if  it  is  to  mature  a  system  of 
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extradition  for  ourselves  and  the  countries  south 
of  us  with  which  we  now  have  no  extradition  ar¬ 
rangements.  Is  it  expedient  and  necessary  to  enu¬ 
merate  the  extradition  crimes  ?  Will  the  respective 
governments  concerned  refuse  to  extradite  for  a 
non-enumerated  offence,  which  is  another  form  of 
the  question  whether  or  not  they  will  refuse  to 
deliver  up  if  there  is  not  a  treaty?  Will  they 
insist  that,  if  an  accused  person  has  been  extra¬ 
dited  for  murder  on  the  high  seas,  he  shall  not, 
on  the  facts  which  obtained  the  extradition,  be 
tried  for  cruel  treatment  of  the  victim?  Or,  if 
extradited  for  burglary  (iu eluding  larceny),  can 
the  accused  not  be  put  on  trial  for  larceny  ?  These 
questions  are  primarily  political  and  not  judicial 
questions,  and  it  is  expedient  that  they  be  defi¬ 
nitely  answered  at  the  outset  by  the  governments, 
and  not  left  to  drift  into  the  courts,  where  the  in¬ 
tentions  of  the  contracting  governments  may  be 
thwarted.  The  records  of  the  State  Department 
contain  an  example  and  a  warning. 

The  extradition  article  of  the  Webster- Ash¬ 
burton  treaty  of  1842  enumerates  only  seven 
crimes.  One  is  forgery.  It  does  not  exclude  po¬ 
litical  offences  excepting  by  the  enumeration.  It 
declares  that  if  a  person  is  charged  with  either  of 
the  seven  offences,  and  the  charge  is  substantiated, 
he  shall  be  delivered  up  (not  to  trial  for  that 
offence)  “  to  justice.”  Lawrence  was  charged  be¬ 
fore  a  magistrate,  or  was  indicted,  in  New  York, 
for  several  forgeries  of  custom-house  bonds  and 
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affidavits,  by  which  our  Government  lost  about 
two  millions  of  dollars.  He  fled,  and  was  found 
in  England.  His  extradition  was  demanded  on  a 
dozen  or  more  distinct  forgeries.  He  was  arrested 
and  an  examination  was  had  in  London.  On  the 
suggestion  of  the  accused  to  his  solicitor,  it  was 
arranged  that  the  accused  be  extradited  on  one 
forgery  of  one  bond  and  affidavit,  the  accused  sus¬ 
pecting  that  the  evidence  in  that  case  could  not 
produce  a  conviction  on  trial  in  New  York.  The 
solicitor  of  the  American  Legation  seems  to  have 
thought  that  extradition  had  been  ordered  on  all 
the  forgeries  charged  and  proved.  When  Law¬ 
rence  arrived  at  New  York  he  was  not  arraigned 
and  put  to  trial  on  any  other  indictment  than  that 
based  on  the  one  extradition  forgery.  His  solicit¬ 
ors  in  London  and  New  York  persuaded  the  Brit¬ 
ish  Government  to  raise  in  court,  and  also  in  a 
diplomatic  way,  the  question  whether  or  not  Law¬ 
rence  would,  or  could,  be  put  to  trial  on  either 
of  the  other  forgeries.  Having  been  retained  in 
the  case  in  behalf  of  the  United  States  by  Attor¬ 
ney-General  Pierrepont,  my  knowledge  of  the 
facts  should  be  accurate.  The  British  Govern¬ 
ment  insisted  that  a  declaration  in  its  municipal 
statute,  enacted  in  1870,  and  twenty  years'  after 
the  treaty — declaring  that  no  criminal  shall  be 
surrendered  unless  there  be  an  arrangement  pre¬ 
venting  a  trial  for  any  offence  “  other  than  the 
extradition  crime  proved  by  the  facts  on  which 
the  surrender  is  grounded” — controlled  extradi- 
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tion  under  the  treaty,  which  was  silent  on  the 
point.  While  the  discussion  was  going  on  be¬ 
tween  Washington  and  London  over  that  preten¬ 
sion  that  a  subsequent  statute  enacted  by  one 
contracting  party  could  modify  a  previous  treaty, 
an  accused  named  Winslow  was  demanded  by  us 
from  England  on  a  charge  of  forgery.  He  was 
arrested,  examination  was  had  in  London,  and  he 
was  committed  for  extradition,  but  the  British 
Government  asked  from  Washington  a  stipulation, 
or  assurance,  that  he  should  not  be  put  to  trial 
for  any  other  crime  than  the  extradition  crime. 
It  was  refused  because  the  treaty  of  1842  did  not 
require  it,  and  Winslow  was  set  free.  The  Presi¬ 
dent  informed  Congress  that  the  attitude  of  Eng¬ 
land,  if  maintained,  would  rupture  the  treaty,  and 
that  he  should  make  no  more  demands  under  it. 
A  long,  learned,  and  vigorous  discussion,  carried 
on  between  Hamilton  Fish,  the  American  Secre¬ 
tary  of  State,  and  the  Earl  of  Derby,  the  British 
Secretary  of  State  for  Foreign  Affairs,  was  printed 
by  order  of  Congress  in  1876,  and  resulted  in  an 
abandonment  by  the  British  Government,  in  De¬ 
cember  of  that  year,  of  its  contention,  and  an  offer 
to  rearrest  and  deliver  up  Winslow  without  con¬ 
ditions  or  assurances,  but  he  could  not  be  found. 

Eight  years  afterward  Bauscher  was  surren¬ 
dered  to  us  by  Great  Britain,  under  the  same  treaty 
of  1842,  on  the  charge  of  murder  at  sea  of  a  sailor 
then  on  an  American  vessel.  Bauscher  was  in¬ 
dicted  and  put  to  trial  in  the  Federal  Court  sit- 
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ting  in  New  York,  not  for  murder,  but  for  cruel 
and  unusual  treatment  of  tbe  same  sailor,  and  on 
tlie  identical  acts  and  facts  proved  in  the  extradi¬ 
tion  proceedings.  He  was  convicted,  but  judg¬ 
ment  and  sentence  were  arrested,  and  there  was 
certified  to  the  Supreme  Court  for  decision  the 
question  whether  or  not  the  trial  Court  had  juris¬ 
diction  to  punish  Rauscher  for  any  other  than  the 
extradition  crime  of  murder.  A  majority  of  the 
Court  said  No,  for  the  reason  that  the  treaty  of 
1842,  our  own  municipal  statutes  enacted  after 
the  treaty  had  been  made,  and  the  extradition 
proceedings,  were  a  bar.  Mr.  Justice  Gray  con¬ 
curred,  not  because  of  anything  in  the  treaty,  but 
because  of  those  municipal  statutes.  The  Chief 
Justice  could  not  concur  in  the  decision.  He 
denied  that  those  municipal  statutes  of  ours 
added  to  the  rights  of  the  accused,  or  affected  the 
treaty  of  1842.  He  insisted  that  the  question 
certified  was,  under  the  treaty,  not  a  judicial  ques¬ 
tion,  but  a  political  question.  The  case  deserves 
examination  by  one  who  would  perceive  the  infer¬ 
ences  which  our  highest  Federal  Court  has  drawn 
from  an  enumeration  of  offences  in  a  treaty,  and 
from  municipal  statutes  subsequently  enacted.  In 
Rauscher’s  case  our  Supreme  Court  decided  in 
1886  quite  the  opposite  of  what  the  governments 
making  the  treaty  of  1842  had  in  1876  finally 
agreed  was  its  true  meaning.  These  incidents  of 
extradition  are  familiar  to  South  American  pub¬ 
licists,  for  they  have  been  discussed  by  Calvo. 
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Sixteen  of  our  extradition  treaties  exclude  po¬ 
litical  offenders,  and  secure  to  each  a  safe  asylum. 
The  phrase  used  is  that  a  surrender  shall  not  be 
made  for  crimes,  or  offences,  of  a  political  char¬ 
acter.  The  convention  with  Spain  adds :  “  Nor  for 
acts  connected  with  such  crimes  or  offences.’’ 
The  exclusion  began  in  our  convention  with 
France  of  1843,  but  in  quite  one  half  of  our  subse¬ 
quent  treaties  it  is  omitted.  Assuming  that  po¬ 
litical  offenders  are  to  be  left  free  from  the  claims 
of  the  offended  state  and  can  enjoy  undisturbed 
the  asylum  they  have  found,  it  becomes  important 
to  inquire,  Who  are  political  offenders  ?  It  may 
be  easy  to  frame  a  description  of  a  political  of¬ 
fence,  but  not  so  easy  to  make  a  definition.  The 
distinction  between  the  public  and  the  personal 
relations  of  individuals,  between  public  status  as 
a  magistrate  and  private  status  as  a  debtor  or 
creditor,  between  the  enemies  of  all  human  society 
and  the  enemies  of  one  state,  does  not  avail  much 
in  defining  a  political  offence.  If  political  offences 
are  an  exception,  to  what  rule  are  they  an  excep¬ 
tion?  Is  every  crime  committed  in  order  to  at¬ 
tain  a  political  object  a  political  offence  ?  Are  all 
crimes  political  crimes  that  are  incidental  to  and 
form  a  part  of  political  commotion  ?  If  a  crime 
has  the  character  of  a  political  crime  and  also  of 
a  common-law  crime,  into  which  class  shall  it  go  ? 
Will  political  intention  turn  murder,  arson,  or  rob¬ 
bery  into  a  political  crime?  Will  the  condition 
of  affairs  in  Ireland  to-day  turn  a  murder,  done 
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under  the  “Plan  of  Campaign,”  into  a  political 
crime  not  extraditable  ?  Is  the  asylum  state  to 
be  permitted  to  decide,  and,  if  so,  on  what  rule  ? 

If  a  comprehensive  plan  of  extradition  is  to 
be  adopted  by  the  Pan-American  Congress,  care¬ 
ful  provision  should  be  made  for  an  arrest  asked 
by  telegraph,  and  also  for  seizure  of  money,  or 
property,  accompanying  the  criminal,  which  is 
alleged  to  have  been  unlawfully  taken.  An  arti¬ 
cle  of  that  character  was  inserted  in  the  Frelins:- 
huysen-Barca  extradition  convention  of  1882  be¬ 
tween  the  United  States  and  Spain.  It  happened 
to  me  as  counsel  for  the  Spanish  Legation  to  pro¬ 
pose  and  frame  the  twelfth  article  as  it  stands  in 
the  treaty.  This  is  the  only  treaty  the  United 
States  have  concluded  and  proclaimed  in  which 
definite  provision  is  made  for  arrest  by  telegraph. 
The  article  needs  perhaps  to  be  enlarged  for  the 
protection  of  the  officer  of  the  foreign  government 
asking  the  arrest,  inasmuch  as  if  either  the  exam¬ 
ining  magistrate,  or  the  President  of  the  United 
States,  shall,  on  account  of  the  insufficiency  of 
the  evidence  produced,  refuse  to  order  the  deliv¬ 
ery  up  of  the  accused,  the  consular  officer  of  the 
demanding  government  will  be  exposed  to  a  suit 
for  false  imprisonment,  or  malicious  prosecution. 
If  the  application,  and  the  affidavit,  based  on  the 
telegraphic  communication,  could  always  be  made 
by  the  diplomatic  agent  of  the  demanding  gov¬ 
ernment,  he  would  be  protected  by  his  diplomatic 
privilege  from  suit  by  the  accused  in  case  the  ex- 
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tradition  be  not  ordered;  but  it  often,  and  indeed 
generally,  happens  that  the  application  is  made 
by  the  consular  officer  of  the  demanding  govern¬ 
ment,  who  will  be  exposed  to  such  suits. 

The  thirteenth  article  of  the  same  Spanish 
treaty  also  contains  a  new  provision  in  the  require¬ 
ment  that  the  officers  of  the  asylum  state  shall,  on 
demand,  render  every  service  in  their  power  to 
the  officers  of  the  demanding  government,  and,  if 
required,  take  the  burden  of  prosecuting  the  ex¬ 
tradition  before  the  proper  judicial  officer  of  the 
asylum  state. 
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